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NTSB Order No. EA-4680

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 1st day of July, 1998

)
JANE F. GARVEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant , )

) Docket SE-14781
V. )
)
CRAI G FROST, )
)
Respondent . )
)
)

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on July 9,
1997, following an evidentiary hearing.' The |aw judge affirmed

an order of the Adm nistrator, on finding that respondent had

! The initial decision, an excerpt fromthe hearing transcript,
i s attached.
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violated 14 C.F.R 91.7(a) and 91.13(a).? The |aw judge,
however, reduced the Adm nistrator's 90-day proposed suspensi on
to 50 days, on accepting the Adm nistrator’s withdrawal of a
charge, and the |aw judge’s finding that two other charges were
not proven. W grant the appeal and dism ss the conplaint.

Respondent was the pilot-in-conmand of a February 4, 1996
helicopter flight fromLas Vegas, NV to Boise, ID, at which
| ocation he left the aircraft for maintenance. On March 4, 1996,
FAA ai rworthi ness inspector Ricardo Dom ngo inspected the
aircraft, and testified to finding many unairworthy itens, as
listed in the conplaint. The discussion that follows addresses
each allegation (count) of the conplaint that was affirned by the
| aw j udge.

1. The aircraft is not airworthy if its flight manual does
not contain a permanent revision control page. Wen M. Dom ngo
did his inspection, he failed to | ocate a permanent revision
control page in the flight manual. The manual itself, current
and conplete, is required to be in the aircraft by the type

certificate.® The |aw judge reasoned that, wthout the revision

2 Section 91.7(a) prohibits operation of unairworthy aircraft.
Section 91.13(a) prohibits carel ess or reckless operations. |If
the first charge is proven, the second is automatic, being a
residual charge to an operational violation. See Adm nistrator
v. Pritchett, NTSB Order EA-3271 (1991) at fn. 17, and cases
cited there.

3 Accordingly, the aircraft nust contain a current nmanual for the
aircraft to be airworthy. See Adm nistrator v. Copsey, NISB
Order EA-3448 (1991) at 5 (test for airworthiness not only
"flyability.” The aircraft nust be in conformance with its type




page, it would be inpossible to know if the manual was conpl ete.
We di sagree. The exi stence or nonexistence of the revision page
says not hi ng about whether the manual is conplete. The revision
page could be there, and the manual still be inconplete.

Li kew se, there are other ways to determne if the manual is
conpl et e.

Overall, the Adm nistrator did not establish that the
revision page was actually a required part of the manual, or was
sinply a handy tool or reference item not fornmally a part of the
manual .  Nor did he establish that the manual itself was in sone
subst antive manner inconplete or out of date, so as to violate
the type certificate and nmake the aircraft unairworthy.
Accordingly, we dismss this portion of the conplaint.

2. The aircraft is not airworthy if the turbine outlet
t enper at ure gauge does not have a red line at 793 degrees C. The
Adm ni strator clained, and the | aw judge found, that this gauge
did not have the red line required by the flight manual show ng
the tenperature limt. Qur view of the gauge itself, which was
i ntroduced as evi dence, | eaves no doubt in our m nds that
respondent’s position is accurate: there is a large |line where a
|l arge red line should be, but its color has faded, just as the
red “off” | abel on the gauge had faded. The tone, however, is

red, not yellow. W have held that not every m nor defect

certificate and in condition for safe flight, citing
Adm ni strator v. Doppes, 5 NTSB 50, 52 (1985)).




requires a conclusion that the aircraft does not conformto its

type certificate and therefore is unairwrthy. See Adm ni strator

v. Cal avaero, 5 NTSB 1099 and 1105 (1986). The faded line in

this case is akin to the types of damage we considered in that
case. As we said there,

In this case the Adm nistrator essentially made no effort to

show that the alleged defects or discrepancies had had an

adverse inpact on the level of safety that an aircraft’s

conformty with its type certificate is intended to insure...
Id. at 1101. Normal wear and tear such as this, if not adversely
affecting safety, is not considered an airworthiness violation.

3. The aircraft was not airworthy because the dual
tachoneter did not have a yell ow caution range from 50-60% NR, as
required by the flight manual. The Adm nistrator’s FAA w t ness
testified that there was no colored yell ow caution arc marked on
t he gauge between 50 and 60 when he | ooked at the aircraft in
March. Respondent replied with a witten statenent fromthe
current owner of the aircraft to the effect that the yellow arc
is on the gauge, and the gauge had not been replaced since his
purchase. The | aw judge, crediting the FAA testinony with
greater weight, affirnmed this violation.

The standard for airworthiness violations for pilots is not,
however, one of strict liability. Thus, even accepting that the
gauge | acked a required arc, we have held that pilots are subject

to a reasonabl eness standard: did respondent know or should he

have known that this colored arc was required. Admnistrator v.

Par ker, 3 NTSB 2997, 2998 (1980). The Adm ni strator proved



neither in this case. Al the Adm nistrator proved was that the
arc was mssing. Respondent did not testify about whether he
knew or did not know if a yellow arc was required on the gauge.
To establish what a respondent could be expected to know (as
opposed to what he actually did know), we have reviewed his

experience. See, e.qg., Admnistrator v. Doppes, 5 NISB 50 (1985)

at 53 (“Respondent’s extensive background and credenti al s,
including certification on the DC-3, DC-4, DC-8, Lockheed
Constel | ati on, Boeing 707, 727, 747, and others, and his 12,000
hours of pilot flight time, together with his maintenance
experience, all indicate to us that respondent was aware, or
shoul d have been, that the aircraft was not airworthy”). There
is no evidence in this case on this point.* Thus, this charge
nmust be di sm ssed.

4. The aircraft was not airworthy because pl acards
descri bing an added fuel extender were not installed on the
i nstrunment panel and the baggage conpartnent. Qur concl usion
here is simlar to that regarding the tachoneter. The
Adm ni strator did not establish that respondent knew or shoul d
have known that these placards were required, only that they were
mssing. W hesitate to inpute to all pilots, regardl ess of

background, the responsibility of knowi ng details such as these,

* Further, we would question the reasonabl eness of requiring al
pilots to know the marking requirenents of all cockpit equi pnent,
as the Admnistrator’s position would appear to require,
especially when there is no concurrent allegation or inplication
of unsafe operation. See Cal avaero, infra.




especially when it has not been established that there actually
was a wei ght and bal ance problemw th the aircraft, as the

Adm ni strator has alleged. Conpare Adm nistrator v. D Attilio,

NTSB Order EA-3237 (1990) (pilot who is also a nmechanic shoul d be
held to a higher degree of care when airworthiness is an issue).
In this regard, we would note that a prem se of the
Adm nistrator’s case is that the lack of placards requires a
finding of a weight and bal ance violation. This |ogic escapes
us. Wile the placards may well be required, there is no proof
that the lack of themcreated any safety problem |ndeed, the
Adm nistrator admtted there was no evidence that the weight and
bal ance docunentati on had not been updated to reflect
changes/additions to the aircraft equi pnent, including the fuel
extender. Tr. at 168. Respondent’s exhibits indicated, in fact,
t hat nmai nt enance personnel, when effecting the equi pnent changes,
had nodified the weight and bal ance.?

ACCORDI NGLY, I T IS ORDERED THAT:

The Adm nistrator’s conplaint is dismssed.
HALL, Chairman, FRANCIS, Vice Chairman, HAVMERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®>In light of our conclusions, there is no need to address
respondent’s allegations that the condition of the aircraft on
February 4, 1996, nmay not be determ ned fromthe inspection 1
month | ater.



